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EkY NOT

VOTE
Thai Is the Decision of the Terri-

torial
¬

Supreme Court

MERMTT AND BARTCH ON
XCIXC VEHDMEXTiYr DELIVERS A-

DISSEXTOXG VOTE

The Majority Holds That the Ed
i itiundsTucUer Act Remains in

the Statutes of the United State
nnil Applicable to This Territory

j J lrutil It i Repealed or the Terr-tory Becomes n State Cler Be
I

> OIK the Possibility of nDoubt
That Only Male Citizens Are En-
titled

¬

to Vote on the Constitution
and For State OlUcers

The sensation of yesterday In the
supreme court was the decision ren-
dered

¬

by Chief Justice Merritt and
concurred in by Associate Justice
Bartch in the woman suffrage case
The opinion was oral and held that
women wire not entitled to vote either-
on the adoption of the constitution or
for state officers Judge King dis-

sented
¬

and delivered a lengthy dissent-
ing opinion Written opinions will be
med later on

The Chief Justices Opinion
Chief Justice Merritt in delivering-

the4 opinion said This case comes
upon the application of Mrs Sarah A
Anderson for a writ of mandat to
compel Charles D Tynee deputy reg-
istrar

¬

of Weber county to place tier
name on the registration list aa le-

gal
¬

voter on the adoption or rejection
of the constitution and for state off-

icers
¬

The applicant is a woman and Con-
gress passed a law known as the Ed ¬

mundsTucker act by which women
were disfranchised The section of
the act bearing on this question says
That it shall not be lawful for any

female tc 1Ote at any election here-
after held in the territory of Utah for
any public purpose whatever and no
such vote shall be received or counted
or given any effect in any manner
whatever and any and every act of
the legislative assembly of the terri-
tory

¬

of Utah providing for cr lowing
the registration or voting by
is hereby annulled

r do not find that this act has been
repealed and it remains in the stat
utes of the United States and applica-
ble

¬

to this territory until it i repealed
or the territory becomes a state

2 of the enabling act providesSeton male citizens of the United
States over the age of 21 years who
have resided in the territory for at
least one year may vote for delegates-
to the constitutional convention and I

that those possessing the qualifications
to vote for delegates to the constitu ¬

tonal convention under this act shal
> to vote on the

rejection of the constitution under
Euch rules or regulations as said con ¬

vention may prescribe not in conflict
with this act-

Congress dearly intended this to rl fer t male citizens only
v Section 4 of the enabling act says

that qualified voters of the said pro ¬

posed state may vote directly for or
against the proposed constitution-

Who are the qualified voter of the
I w said proposed state Clearly those

male citizens over the Cge of 21 who I
have resided in the terrior for one
year and who possess necessary
qualifications

It is a matter of public notoriety-
that this question came up in the con-
stitutionalfe convention and was votedv down time and again The constitu

5 tion is verpositive on this and 1 can
3 come no other conclusion than that

only male citizens are qualified votersI Article 4 section 1 of the constitu ¬

tion provides that citizens 3hal not be
denied or abridged of right to
vote and hold office on account of sex
But that cannot take effect until the
constitution is adopted

Section 1 article 24 of the constitu-
tion

¬

provides that the election on the
adoption or rejection of the constitu ¬

tion and for state officers shall be heldon the Tuesday next after the first
Monday in November 1S95 and shalbe conducted according to the

I W the territory and the provisions of the
I enabling actI seems to me taking the enabling

into consideration It Is clear be
5ond the possibility of a doubt thatonly male citizens are entitled to vote
for the ratification or rejection of the
constitution and for state officers andwomen only have the right to vote
when they are enfranchised by theadoption of the constitution by thequalified voters under the provisions ofthe enabling act I think the court
below erred in granting the writ of

it Is the decision of thiscourt that the judgment of the lowercourt be reversed and the writ of man ¬

date denied
Judge Kings Dissenting View

Judge King with considerable ve ¬

hemence delivered his dissenting
opinion as follows

WJth ai due deference to the membersof court who have just delivered themajority opinion I am unable to assentto any of the views which they have ex ¬i1 pressed They seem to me to be repug ¬

every sense of justice and arecertainly violative of the letter and ofthe spirit not only of the enabling actbut of the constitution framed by thepeoples representatives of the coming
state of Utah The chief justice Ins jus
announced that in determining whether ornot the woman have the right to vote at
the coming election we are governed by
the EdmundsTucker aot This vIe-
wseem me fo be erroneous The rule

Is that fn seeking the in ¬

terpretation to be placed upon statutes
iv e must inquire what the conditions wer
leading to their passage The conditions
of Utah when that act ws passed were
widely different from thOse prevailing to
day It is unnecessary to Inquire why
that act was passed or to argue as to
the wisdom of the measure It must be
admitted that It was applicable to tieterritory of Utah only It was never
contemplated that those provisions with
reference tolITe electoral should be ap-
plicable

¬

when the territory put off Its
vassalage and entere upon the higher
women
sphere of

butstte enab 1 disfrachise
rectly by implication repealed that pro-
vision

¬

and relegated to the coming state
trough its representatives the question

qualification of Ute electorate
There Is no power In the federal consti-
tution

¬

to determine the qualifications of
the el ctorm the states

questioning the right of Con-
gress

¬

to legislate for the territory it is
very clear to me that that question1
not involve in the discussion of this
case because the enabling aot places no
restrictions except as found in section
2 and section 4 of the enabling act upon
the action of the people of the territory-
In selecting their delegates to fraTra tieconstitution and In determining
qualifications of those wh Shall vote for
Its adoption and for the officers created-
by iViolative of the Constitution-

It seems to me the views expressed bj
the majority of the court are violate >

of the cardinal principles of
tional law and strike at the sovereignty-
of the people In framing the constitu-
tion

¬

We were not acting under the EO
mundsTucker act but the people pro ¬

ceeded in the exercise of those sovereign
powers which belong to them and they
and they alone had tTTe right to deter ¬

mine who should be voters of the com ¬

state The last sentence of sectioninS the enabling act provides that the
persons possessing the qualifications en ¬

titling them to vote for delegates under
this act shall be entitled to vote on the

1 ratification or rejection of the constitu-
tion

¬

undo such rules or regulations as
3 aid convention may prescribe not in con

Trith this act and the fiist sentence1
1

of the section provides that male citi-
zens of the United States over the age
of 21 years who have resided in the ter
rltory for one year prior t the election-
are authorized to vote and choose
delegates to form a constitution in the
territory There is no grant of power
from Congress In those sentences Their
purpose was or is to enable
a certain class who had been
disfranchised to participate in the elec
tion for delegates to frame the constitu-
tion and the only qualification or lira
tation placed upon the constitution mak-
ers wa that this same class ot males
over years should not be disfranchised
and prevented from voting upon the adop
tion of the constitution-

Who are to vote for the adoption of
the constitution By what process of
reasoning the court can construe away
the provisions of section 4 of the en
abling act I am unable to determine Iwas suggested upon the argument
the words at which election the qualified
voters of said proposed state shall vote
directly for or against the proposed con
stitutlon and for or against any provIsion
separately submitted meant that the
qualified voters of the territory should
participate in the election If Congress
meant that the electorate of the territory
should participate in the election why
was not the word terrtor used The
announcement just the majority
of the court renders these words mean
ingless and charges Congress with perpe¬

trating an absurdity if not delibpratel
infringing the rights of the people to pro
vide the qualillcations of the voters
within the state formed by them
Those Who Have a Right to Vote

A strict perusal of the enabling act
leads irresistably to the conclusion that
Congress committed to the constitutional
convention the unqualified right to de-

termine who should be the voters in the
state subject only to the slight

limitation which I have just alluded to
These words are so clear they need no
Interpretation The persons who are by
the constitution made qualified voters In
the proposed state are the ones who have
the right to vote at the coming election
The question then suggests itself who
are the qualified voters of the proposed
state Sections 1 and 2 of article 4I of the
constitution provide that the rights or
citizens of the state of Utah to vote and
hold office shall not be denied or abridge
on account of sex Both male and female
citizens of this state are entitled equally
lo civil political and religious rights and
privileges Every citizen of the United
States of the age of 21 years and up
wards who shall have been a citizen CO

days and shall have resided In the state
or territory one year in the coxipty four
months and in the precinct CO days next
preceding any election shall be entitled
to vote at such election except as herein
otherwise provided By these provisions
females are Invested with the same pout
cal rights as tho males-

It is a matEr of current history that
both of great political parties of this
territory in their platforms in
favor of the enfranchisement of women
The constitutional convention was elect
ed upon such platforms and these provi-
sions camp as of the delibera-
tion> and the snontaneous demand of the
people of this great commonwealth
Males and females ar equally oitizan of
the proposed state They are the ele to
rate referred to in section 4 of the enab
linpr act The are the qualified voters of
said proposed state and they are there
fore by virtue of this provision of thEenabling act entitled to vote for r 1against the adon + 5on of the constitution
It seems to me the construction which a
nlacpd bv the court upon these provisions
Is violativp of all canons of interpreta-
tion of statutes and prepetrates not only
an injustice but an outrage upon the wo-
men of Utah
Men Vote For Their Own Dnfran-

clilscment
But it is that it is absurdsuggestedfor them to their own enfran-

chisement
¬

Is it not true that the men
themselves who vote for the adoption of
the constitution are for their ownvotngenfranchisement they vote to
disrobe themselves of the garments of
territorial tutelage and to enter Into a
higher and different sovereignty hey
vote to give themselves the rights of citi-
zens under a state Why should not wo
men have the same right This decision-
of the majority of the court violates the
declaration of the constitution that the
rights of citizens of the state of Utah to
vote and hold office shall not be denied or
abridged on account of sex As I under-
stand it it is admitted that If the elec-
tion for State officers were held at some
time subsequent to the election for the
adoption of the constitution that women
could vote The reason why both elec-
tions are held at the same time are quite
apparent It Is for reasons of economy-
If the constitution enfranchises women
why should not they be permitted to vote
for the officers who are to serve for five
years If the purpose is to enfranchise
them to give them equal rights why de ¬

fer that enfranchisement in effect for five
years They certainly are as much in-
terested

¬

in the selection of their off-
icers

¬

when the state is first named when
the responsibilities arc perhaps greater
than they will be in the future in deter ¬

mining who their servants shall be but
the decision of the court disfranchises
them and robs the proposed constitution
of a beneficent feature If they can vote
for officers in a year from now or five
years from now why are they not per-
mitted

¬

to vote for officers of the state
at the coming election The reason
which Is assigned for denying them this
right seems to be not only inconclusive-
but contrary to justice and common
sense But it Is stated that the proviso-
to section 11 of the constitution is an In ¬

hibition upon the right of women to vote
for or against the adoption of the consti-
tution

¬

or for the state officers provided-
for therein The proviso In substance Is
that all male cisens of the United
States over the age of 21 years who have
resided In the territory for one year prior-
to the election are authorized to vote
The rule of construction which is clearly
applicable to the case Is tha a proviso
Is restricted to the section which it is
a part and it is not allowable to construe-
a proviso so as to make it renusnant to
the body of the act Article I just quoted
qualifies women to vote and this proviso
appended to another section admitting
that it is a limitation upon the electorate
would be repugnant to the provision ves-
tIng the woman with canal rights and

therefore fall But it Ie not 1
limitation of that which precedes and
Is merely a declaration In consonance
with the provision of the enabling act

Majority Palpably Wrong
There might be some ground for con-

tending
¬

that the right ol women to vote
for or against the adoption of the con-
stitution

¬

Is not clear but I can not see
upon what theory the court reaches the
conclusion that they cannot vote for the
officers of the state when the constitution
which creates the offices and prescribes
the qualifications of the electorates in ¬

vests them with every right respecting-
the suffrage possessed by male citizens

I think the views of the majority are
not only palpably wrong a legl propo
sitions but they are spirit
and the letter of the enabling act and the
state constitution 1 am or the opinion
that the petitioner ought to be register-
ed

¬

and that under her petition she ought-
to be permitted to vote The opinion de-
nies

¬

her a right bestowed by the consttution and If it is regarded as
will deprive thousands of citizens of Utah-
of the same right When the majority
opinion is and presented I shall
file an opinion expressing the views which-
I entertain upon this proposition

Judge Merritt will say I do not
hold the EdmundsTucker actwi be in

hood
force when Utah Is admit state ¬

Judge BartchI the constitution
should adopton or if the presi ¬

dent should approve it the laws-
of the territory including the Ed¬

mundsTucker law would remain In
full force the same as before the elec-
tion

¬

i therefore follows that noth-
ing

¬

happened yet to repeal or nul
Ify any of the territorial laws and
any other construction must be
wo-ng The view of the chief justice

right and leaves all laws In force
until statehood Is an accomplished
fact

Rheumatism is primarily caused by
acidity of the blood Hoods Sarsapar-
Illa purifies the blood and thus curethe disease

On Your Feet Agnin
And in need of good durable Hose
We have them
BROWN TERRY WOODRUFF CO

142 fain Street

Theyre nil right oil School hoes
SVhos nil risrhtj-
VEWHtAKXOTT SHOE CO3IPAXY

Cholera Morbus Is a dangerous com-
plaint

¬

and often Is fatal In Its results
To avoid this you should use DeWltts
Cole and Cholera Cure as soon as the

symptoms appear NeldenJud-
son wholesale agents

Democratic State Convention at
Ogden

The Union Pacific will malce a rate of
one fare for the round trip from all
points in Utah Announcement of
special train service later

= =

Since 1SG1 I have been
a great sufferer from
catarrh I tried
Cream Balm and tElya
appearances am curedL Terrible headaches from
which I had long suffer-
ed

¬

are goneVH-
itchcock

J
Late Major

U S Vol A A Gen
Buffalo N Y

CATARRH
Ely Cream Balm opens and cleanses

Passages Allays Pain and In-
flammation Heals the Sores Protects-
the Membrane from colds Restores the
Senses of Taste and Smell The Balm is
quickly absorbed and gives relief at once
A particle is applied Into each nostril
and is agreeable Price 5cents at Drug-
gists or By Mall ELY
Warren street New BROTERS 6

J

Hows This
We offer One Hundred Dollars Re-

ward
¬

for any case of Catarrh that can
not be cured by Halls Catarrh Cure

F J CHENEY CO Props
Toledo O-

We the undersigned have known
F J Cheney for the last fifteen years
and believe him perfectly honorableIn all business transactions and finan-
cially

¬

able to carry out any obligation-
made by their firm

WEST TRUAX
Wholesale Druggists Toledo O

WALDING IdNNAN MARVIN
Wholesale Druggists Toledo O

Halls Catarrh Cure is taken inter-
nally

¬

acting directly upon the blood
and mucous surfaces of the system
Price 75 cents per bottle Sold by all
Druggists Testimonials free

48 not 38 Phone 88

Natural noncarbonated Wasatka
Water from Utahs Famous Medicinal
Springs sold at the Spring or deliv-
ered

¬

to your residence In demijohns at
10 cents per gallon Telephone No 243

It Sets the Pace
In style and elegant appearance the
Warburton Derby

BROW RY WOODRUFF CO
i 142 Main Street

Severe griping pains of the stomach-
and bowels instantly and effectually
stopped by DeWltts Colic and Cholera
Cure Nelden Judson wholesale
agents

Awarded
Highest HonorsWorlds Fair

DR 0

CREAM

BAItING

PIOIA pure Free
from any otheradulerant

40 YEARS THE STANDARD

f

THANKING DOCTOR SHORES

Warm Public Feeling Over a Great Practical I
Humanity-

Doctor G TV Shores Admirable Provision for the Relief and Cure of iChronic Snfferers A Blessing to Thousands Untold IJenefUs Accru-
Ing

¬

from His Splendidly Orftunlzcil System of Treatment anti IiFamous Vegetable MedIcines That Cure Without Poison
I

Under the most excellent system of
treatment and care for the sick origin-
ated

¬

and organized by Doctor G W
Shore upon the golden rule principle of
humanity towards the afflicted any suf¬

ferer no matter how high or low how
distressed or hopeless may apply any
time either In person or by letter at
Zions Medical Institute and receive
from the hands of the most successfulspecialist of the the best care andtreatment known agthe modern world-at a uniform nominal cost and is within
tho mean and reach of everyone

generous provision is not limitedto any particular class of sickness ItIs not restricted to patients suffering
from any particular disease I applesto all chronic infirmities
natient suffers from chronic kidney or
liver trouble or from rheumatism skin
disease asthma bronchitis lung disease
or nervous disorder the same assurance
of radical lasting benefits Is offered
to all sufferers alike

Doctor G W Shores famous policy ofa nominally low fee rate to all suffer-
ers

¬

alike is the most generous measure-
of humanity for strictly expert medical
services ever Introduced in the legitimate
specialty practice of the civilized world-
It Is considerably under onefourth thecustomary charges for professional ser¬

vices in chronic maladies-
In other words Doctor G W Shores

has simply provided a system by which
the greatest possible benefits vf modern
and enlightened medicines are placed
within the reach of the rich and the
poor exactly alike on absolutely the
same footing because under the raw of
that system those of the humblest
mean are provided with care medicine
and treatment equal to the best com-
manded

¬

by sick millionaires
Tt is and has been a unatter of obser-

vation
¬

that the people of this great
country entertain and manifest a verwar feeling towards Doctor G
Sores It is expressed on all hands Iear everywhere as the sentiment
a great community and considering the

thousand in our midst to whom
Doctor G W Shores perfect system of
treatment and famous vegetabe medi-
cines

¬

that cure have
proven of sgreat a beneficence so un ¬

speakable apersonal blessing is It re-

markable
¬

that It should be so Would it
not be remarkable If it were otherse

PRAISEPItO5t THE MUInTTTDE

Another Enormous Mna of Warm
Testimony front Representative
People of Every Section of This
Great InterMountain Country

HEARING STILL GETTING BETTERIn writing you again I am pleased tostate that my hearing Is still getting bet ¬ter F E BRIDGESAugust 20th 1895 Montpelier Idaho
SAVED MY LIFEYour anticonstipa ¬

thIn pills have worked wonders for methey have saved my life afr the doctorscould not help me I recommend them toall who suffer from stomaC or boweltroubles May God you in your
good work c H VOIGT

242 Sprague avenue Spokane WashAugust 26th 1895

BETTER THAN am happyto inform you that IEYI better thanWhen I last wrote siOneida Bannock fAY
August 26th 1895

WELL Pli AWITH THE REThere quoetion butyour medicines and treatment are doing
me great good and I am well
with the results please

ft L K THOMPSON
Soldier Summit UtahAugust 26Ph 185-

IMROVING ALL THE TlI am
to say im-

proving
¬

al the time and feel very thank ¬

ful to and your splendid medicines
MRS MABEL C COLEQLAN

Woodside Emery Co Utah
August 24th 1895

COULD NOT IMPROVE FASTERhave a good appetite now and am longthat tired feeling In the mornings
well satisfied Do not believe I could Im ¬
prove and faster There is no use of my
trying to tell you how much I have im ¬

proved for no one would believe me that
could not see the difference I am not the
same man I was J J CROSS

Box 185 Evanston Wyo
August 26th 1895

CATARRH MUCH BETTER Enclosed
pleased find 500 for second months
treatment I feel considerable better
than I did before taking youmedicines-
My catarrh Is much et

MRS E WILLMORTEJ
Cache Junction Utah

August 25th ISOo

n ROVING SPLENDIDLY received-
the all right I can feel that-
I am improving splendidly

CARL NELSON
Vernon Tooele Co Utah

August 21st 1S95

PEELING REAL WII atm feeling
real well now and more
medicines soon

MRS FRANK BROWN
Bellevue Idaho

August 23rd 1895

GETTING BETTER RIGHT ANGEnclosed please find money

for my second months medicines andtreatment I am getting better right
along JOHN THOMAS JrAugut 23rd 1S95 LIm ont

A GREAT DEAL OF GOOD Enclosed
find J500 for another month Your mod ¬

cne have done me a great deal of good
hope now that I will continue to

improve MARY A WEBSTTER
Franklin Idaho

August 23rd 1895

CAN HEACR BET I can report
good progress sass that I can
her better Will you please send mor
medicines N M HODGES

Lkcow Rich Co Utah
August Zd
EYES MUCH STONGEl-y health

Is much better scarcely ever
ache now and my eyes are ver much
stronger I feel pleased ad satewith my improvement

MRS CHAS ERICKSON
Ephraim Utah

August 23rd 1S95

GETTING ALONG ALL O KI am
getting along all O K Am takingyour
medicines regularly as

R L GRAVES
Parowan Utah

August 20th 1893

DOCTOR GI WI SHORES
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te IjPRIC-

E 2 A BOX
Positively Guaranteed to Cure Every Case of

Nasal Catarrh Catarrhal disease require both
local and constitutional treatment

Directions for using Dr G W Shores Famous
Curative Remedies in all catarrhal chronic diseases-
It your have catarrh asthma bronchitis hay fever-
or any complicated affection of the nose Ihratbronchial tubes or lungs use Dr G W
arch Cure Cough Cure and Tonic and Blood Puri-
fier

¬

to cure the catarrh stop the cough cleanse and
Jurlfy the blood Improve the appetite and digestion
If complicated with kidney liver or bladder trouble
ise Dr G W Snores Kidney and Liver Cure and
In alt cases take one of Dr G W Shores AntiCon
Mipition Pills at bedtime If your trouble is chronic
and deepseated write Dr G V7 Shore personally
for his new symptom list and have your case Clap
nosed and get expert advice free

Dr G W Shores Tonic and Blood Purifier
cleanses and purifies the blood gives strength and
vigor cures dyspepsia and all nervous diseases
Price St per bottle

Dr Q W Shores Kidney and Liver Cure
cures all diseases of the kidneys liver and bladder
Price SI per bottle

Dr Q W Shores Cough Cure cures all coughs
olds and bronchial aftections One dose will stop
spasmodic croup Keep a bottle In the house Larg
size bottles 25c

Dr Q W Shores Mountain Sage Oil stops tha
worst pain in one minute For headache toothache
neuralgia cramps or colic use It externally and in-

ternally
¬

Prevents and cures diphtheria if used in
a bottle handy Price 25c a bottle
Shores Pepsin Vermifuge destroysIDeteiv and removes the little round nest

hatch and breed inever fails PricE
25c a botle

Dr Q W Shores Wlntergreen Salve cures an
diseases of the skin Removes red spots and black
pimples from the face Heals old sores In 3to5days
Price 25 a box

Dr Q W Shores AntiConstipation PUa
cures chronic constipation sick headache and
attacks Price 25c a bottle

These famous remedies are prepared only by Doctor-

G VI Shores Zions Medical Institute Salt Lak-

rity gra
For sale by nil first class drug-

gists and at Doctor Shores office
or sent to tiny address on receipt of
price

SPECIALTIES
Catarrh and all dlMcafte of the eye

enr nose throat InnKixtomnch liv-
er

¬
liovreljikidneys arid Madder anillchronic private and nervous ilia-

eaaea of both sexes and diseases of
women and children Office hours
Forenoon O to 12 Afternoon 2 to
C Evening 7 to S Sundays 11 am
to p m On3IOTI for Ca-
tarrh

¬
and all Cat Chronic Din

cases Medicine free Doctor Shores
motto is A Low Fee Quick Cure
Mild and Pninle Treatment H
you cannot come to the office sendstamp for Doctor Shores nevi
Symptom list and have your case di-

agnosed cad get expert advice free

ZIONS MEDICAL UST1T-
UTEDrGWSHORE S

CHIEF COSSITLTIXO FHTSICLTCT

DR C C SHINNICK
Assistant Consulting Phyaiciassf

84 East Second South Street Salt
Lake City

TYPEWRITER
PAPERS IEnREV

mSW AGAUDS

CARBONS RIBBONS AND LETTER COPYING ROOKS

EDISON MlrEOGRAPHSH-

ammocks and Croquet at Cost to Close Them Out

Telephone 166 WESTERN BOOK

120 MAIN STATIONERY CO

The EHF t Tiling Jot ReMeMber-

s

r
THAT

lireo Iin llhiSillOS8 to I1IO MOnBY

We do not expect to get rich this year but by treating our
patrons right and dividing our profits with them we expect to
sake money for both of us

OUR NEW COOPERATIVE PLANSh-

ould be Investigated We buy for cash consequently sell
low everything In the grocery line

The Evans Mercantile Coi-

f F EVANS cltl Manager I > > T E Second ooy A

SCHOOL TAX IS VALID

Judges rierritt Bartch and King
Unanimously So Decide

PROPERLY USED POWER

DELEGATED BY THE LEGISLATURE-
TO THE BOARD OF EDUCATION

The Board Made nValid Levy and
the Assessors Work ill Compnt
lug the Per Centage Is Slmpl
Perfunctory Other Opin-
ions Handed Down and Mlscella
neous Business Transacted Uj
tie Supreme Court

The supreme court yesterday ren-

dered the opinion in the school tax
case In which the board of education
of Ogden City was the plaintiff and
appellant and Frank B Hurlbut
county collector and Moroni F Brown
county assessor of Weber county the
defendants and appellants The case
was argued and submitted on Friday
and a full statement appeared in yes
terdays Herald

Judge King delivered the opinion
orally which was concurred in by
Chief Justice Rierritt and Associate
Justice Bartch A written opinion will
be prepared and placed on file

Judge King Delivers the Opinion
Judge King made a brief statement-

of the case saying that A C Emer-
son

¬

on behalf of the board of educa ¬

tion had obtained a writ of mandate-
to compel the defendants to place on
the assessment roll the

by estmated-amount40OOOrequired
to maintain the public schools the
estimate having been prepared by the
board of education and certified to the
assessor and collector

The latter refused to collect the tax
or place it on the assessment roll on
the ground that

FirstThe legislature has not co-
nferred

¬

upon any officers the power to
tax in question nor to ex-

tend
¬

the levy upon any tax roll
SecondThe legislature has not pro ¬

vided for any tax roll upon which a
levy for the city school tax of Ogden
City can be extended

Third The legislature has not con ¬

ferred upon any officers the power to
equalize the tax In question

FourthThe legislature has not con ¬

ferred upon any officers the power to
collect the tax in question

Fifth Even if the legislature has at¬
tempted t delegate to the defendants
the power and authority to levy thetax in question the act delegating
such a power is void-

A motion to quash the writ of man ¬

date was sustaIned by Judge Smith in
the distrct court

The argued that the lawof 1892 was a practical repeal of thatof 1890 By the law of 1890 the free
school system was established and
under that law it was clear that the
assessor and collector were required
to collect the tax and turn i over to
the board at education-

The act 1892 abolished the offices
of city assessor and collector and It
was contended deprived the board of
the power of collecting the school-
tax In 1894 the law was again amend-
ed

¬

in such a way that it was a sub ¬

stantial reenactment of the 1S90 law
The opinion of the court is said

Judge King that the laws of 1892 and
1894 provide in effect that the county
assessor and collector shall perform
the duty of the city collector Power
existed in the legislature to subdivide-
the count in the way that it had done
and economys sake it abolished
the offices of city assessor and collect-
or

¬

and by this means also obtained
uniformity In the assessments Does
the act of 1892 and 1S94 deprive the

education of the power to
carnot

into effect its mandates We

Tie Board Properly Used Its Power
It is contended that there is an at-

tempt
¬

by the legislature to illegally
delegate power to levy taxes t the
assessor and collector The legislature
has authority to delegate the power

Ito tax to a proper ibody It did so we
think in this case and the body twhich the power was delegated Is the
board of education The board exer ¬

cised this power and properly per ¬

formed a legislative duty The board
made an estimate as near as may be
of the amount needed for school pur ¬

poses certified the same by Its presi ¬

dent and clerk to the county assessor
This constituted the levy and the work
to be done by the assessor and cal
lector in computing the percentage
which would be required to raise the
necessary 40000 was simply per

act of mathematical cal¬functoran In view of the contextculatonno sense a levy and the power-
to tax was in no manner delegated to
the assessor and collector or usurped-
by him if he had performed that act
The assessor and collector refused to
extend the tax on the tax rolls or col
loot the same but we think he ought-
to have done it The contemporaneous
construction of the act should be-

taken into account
We think the lower court has erred

and the order Is that the judgment of
the lower court be reversed and the
mandatory writ to compel the collec-
tion

¬

of the tax be issued

OTHER OPINIONS

Joseph Krantz Will Now Collect His
4OOO Judgment

Joseph Krantz plaintiff and appel-

lant vs the Rio Grande Western Rail ¬

way company The judgment of the
lower court denying a new trial on

the first count was affirmed and the
lower court granting the defendant and
respondent a new trial on the second
count was reversed and the case re-

manded
¬

with instructions to reinstate
the judgment-

The opinion was by Judge Smith and
was concurred in by Judges Bartcb
and King

The action was brought against the
defendant company for damages for

Injuries received while a pas ¬persona
senger on the companys train or in-

tending to become one The complaint
charges the respondent in two counts
with assaults committed by the ser-
vant

I

of the respondent and two others
upon appellant at the station of Low-
er Crossing The first count charges
that as plaintiff alighted at this sta
ton he was assaulted by the section

and the second count chgst-hat plaintiff afterwards returedthe station to purchase aticket when

he was again assaulted by the section
foreman and two other persons Dam
ages were asked in the sum of 5000
on each count The answer of the de-

fendant was a specific denial of the
allegations-

On of the case the jury re ¬

turned a verdict in favor of the de-

fendant
¬

on the first cause of acton
and for the plaintiff in the asessing the damages at 4000 A new
trial on the first count wa denied
appellant but was granted respondent-
on the second count From each or¬

der and judgment the plaintiff ap ¬

pealed

Thia One Reversed
First National Bank of Halley Ida¬

ho appellant vs H D Lewis and
John S Lewis appeal from Judge
Miner in the Fourth district court
judgment of the lower court was re ¬

versed and the motion for a new trial
Qverruled Judge King delivered the
opinion which was concurred in by
Judges Merritt and Bartch-

On June 1 1888 W S McCornick
Co as the First National Bank of
Halley brought suit against J S
Lewis and others in the Idaho courtto recover 278140 and interest
obtained judgment Before the judg-
ment

¬

was rendered J S Lewis died
intestate and the defendants John S
Lewis and Hiram Lewis became his
executors and legatees At the time-
of the death of J S Lewis he was a
resident of Ogden and under order of
the probate court of Weber county-
the executors acted The judgment-
was presented as a legal claim against-
the estate of J S Lewis but the ex-

ecutors
¬

refused to allow it wherefore-
the plaintiffs prayed for judgment in
the Utah courts for the amount of
their claim

The defendant set up that no judg¬

ment had been rendered against them-
in Idaho as executors of the deceased-
J S Lewis

Judgment was rendered In the Fourth
district court at Ogden for the plain-
tiff

¬

for the sum claimed and Interest
amounting to 415239-

A motion for fnew trial was grant-
ed

¬

and from this order the appeal was
taken

Thlrkield Wins
Frank L Thirkield vs the Mountain

View Cemetery association appellant
from the Fourth district court Judg-
ment

¬

of the lower court was affirmed
Judge Bartch delivered the opinion
Judges iMerritt and King concurring-

The case briefly stated is that on
November 26 1892 the plaintiff was
the owner in possession of a lot in the
Mountain View cemetery at Ogden
used by him as a burial place for his
family and at the time contained the
remains of his child Louis Alfred
Thirkield The defendant removed the
remains of the child from the grave
and interred it in another spot in close
proximity to the original grave and in ¬

terred the body of another person in

thechilds grave-
It was alleged by plaintiff that by

reason of the aforesaid action he was
greatly distressed in mind and body
and he demanded 75 the value of the
childs casket and grave clothes and
10000 damages-

The defendants answering stated
that the lot in question was sold to
James N Kimbal of Ogden in the
year 1887 mistake afterwards
they sold the same lot to the plaintiff
On Nov 26 Mrs Kimball mother of J
N Kimball died and the defendant as-
sociation

¬

prepared a grave in the lot
in question and while doing so re ¬

moved the body of the child with the
utmost care and reinterred it about
sixteen feet from its original resting
place

The jury in the lower court found a
verdict for the plaintiff assessing his
damages at 1150 from which the
present appeal was taken on the
ground of errors in the charge to the
jury and that the verdict was the re-

sult
¬

of such cause aided by passion
and prejudice on the part of the jury

Rival Administrators

RD Jones andRH Jones appel
rants vs B H Jones judgment of the
lower court affirmed opinion by Judge
Bartch concurred in by Judges Rierritt
and King

The case was a doublebarrelled one
The first section taken up was that of
B D Jones and R H Jones appel-
lants vs B H Jones respondent ap-
peal from the Fourth district court
Judge Smith presiding The probate
court of Box Elder county on January
26 1895 made an order appointing R
D Jones and R H Jones special ad-

ministrators
¬

of the estate of L H
Jones deceased pending an appeal
contest on the right of general letters
From this grant of special administra-
tion B H Jones twice attempted as
general administrator of the estate to
take an appeal to the district courtThis action removed the
special administration to the district
court and the special administrators
moved to dismiss the appeal on var-
Ious grounds At same time B H
Jones still assuming the representa-
tive

¬

capacity of general administrator-
made a counter motion in the district
court to dismiss the proceedings-

The court granted the counter mo
ton and denied the first motion and

this judgment the present appeal
was taken

Growing out of this was the second
section of the case entitled Ricy H
Jones appellant vs the New York Life
Insurance company appeal from the
Fourth district court Judge Smith
presiding-

The plaintf sued the New York Life
company to collect 1500

upon an insurance policy upon the life
of Lewis H Jones The defendant an-
swered

¬

that B H Jones and R D
Jones each claimed the said insurance
money as administrator of the estate-
of Lewis H Jones deceased that it
was Ignorant of the respective rights-
of the claimants and that it was notIncollusion with either It asked
be permitted to pay the money into
court and be discharged The order
was made and the money paid Into
court

The plaintiff claimed that the policy
had been assigned to him and that
It formed no part of the estate of the
deceased

The court below ordered that plain-
tiffs moton for judgment on the

denied and further or-

dered that B H Jones and R D Jones-
be substituted as defendants instead-
of the defendant insurance company
Upon the latter paying the 1550 Into
court From this ruling the appeal was
taken

Will Have nNew Trial
Philip T Coofc vs the BullionBeck

and Champion Mining company ap-
pellant

¬

The lower court was reversed
and a new trial ordered Opinion by
Chief Justice Merrltt concurred In by
Judges Bartch and

The plaintiff recovered a judgment In
the First district court for 3000 dam-
ages for personal injuries sustained
while in the employ of the defendant
company Cooke was working in the
EurekaHi mine and fell through a> across the Daisy stope
falling 36 feet breaking one of his
legand otherwise bruising and hurt

The defendants appealed on the
ground that the accident1 was not
caused by any negligence of theirs
and if it was the plaintiff had been
guilty of contributory negligence

A 1O50O Judgment Stands
Sarah E Chlpinan an Infant by

John I Chlpman her guardian ad
item vs the Union Pacific and Oregon
Short Line and Utah Northern Rail
way company Judgment of the lower
court affirmed Chief JUstice Merritt

delivered the opinion and Associate
Justice Bartch concurred-

The plaIntf on October 1 1893 was
3 age and on that date at¬

tempted to cross the track of the de-

fendant
¬

railway company at a crossing
threefourths of amile from American
Fork station when by reason of a
plank having been placed on the track
close to the north rail making a trap
between the rail and the plank her
foot was caught and so held that she
was unable to extricate it and while
shewas so held apassenger train com-
ing

¬

from American Fork at great
speed ran over the child crushing and
mangling her right leg and severing It
from her body Negligence on the nart
of the railway company was alleged
and a suit brought to recover 125000
damages

On July 19 1S94 the case was tried
in the First district court and the jury
returned a verdict for the plaintiff as ¬

sessing her damages at 10500
Appeal was taken on the ground that

the damages were excessive and given
under the influence of passion and pre ¬

judice insufficiency of evidence and
errors in law occurring at the trial

Another Reversal
Joseph Holt vs Charles E Pearson

appellant Judgment of the court be ¬

low was reversed Opinion by Chief
Justice Merritt concurred in by Associ ¬

ate Justice King
Tile action was brought to recover

121875 alleged to have been received
by appellant from respondent andtwentyone other persons who have as¬

signed their claims to him in excess
of the necessary charges and expenses
of obtaining deeds for some forty 1ts
of land situated in a boulevard twelve
rods in width which surrounded the
town of Bountiful in Davis county

Judgment was entered In the lower
court for Holt

Against the Southern Pacllic
James Chapman vs the Southern

Pacific Railway Company appellant
from the Fourth district court The
opinion affirming the judgment of the
lower court iwas handed down by
Judge King and concurred in by
Judges iMerritt and Bartch

This was a suit for damages against
the defendant company brought In the
Fourth district for personal injuries
received while in the employ of said
company The amount of damages
asked was 10000 but when the case
was tried judgment was rendered for
J3300 and costs of suit An appeal
was taken on the ground that the evi-
dence

¬

failed to justify the verdict
that the verdict is against law that
the damages are excessive and that
errors occurred at the trial and ex-
cepted to by defendant The case was
argued and submitted It appears that
Chapman was employed in and about
a saw mill owned t y the defendant
company in Box Elder county and
while performing his duty was thrown
on to the saw and his hand badly
cut by reason of the platform on
which he stood giving way

Barnes Against Cox
A E Barnes vs iM D Cox appel-

lant from the Fourth district court
The judgment of the lower court was
reversed and the case remanded with
permission to the plaintiff to amend
his pleadings Judge Bartch delivered
he opinion which was concurred in
ay Chief Justice Merritt and Associate
Justice King

The case was tried in the Fourth
district court at Logan before Judge
El W Smith and judgment entered
for the possession of the premises In
dispute and for 9293 damages and
i2710 costs The appeal was taken on
the ground that the complaint does
not state facts sufficient for a cause
of action and the judgment is author-
ized

¬

United States Against Scott Elliott
The United States appellant vs L

A Scott Elliott judgment of the lower
court reversed Opinion by Chief Jus-
tice Merritt concurred in by Judge
Bartch

miscellaneous Business
J H Linok appellant vs Salt Lake

City mandate of supreme court of the
United States dismissing the appeal
filed and remittitur ordered to issue

A S Kendall vs A W Raybould
city auditor demurrer to alternate
writ of mandate filed

The following gentlemen were ad ¬

mitted to practice at the bar of the
supreme court

W W Thornton E W McDaniel
Gay Lombard Oscar Van Cott J S
Peevy William B Pittman Nebeker
Tibbs and Margetts

A C Bishop Republican nominee for
attorney general was on motion of
Attorney Brown admitted to practice
at the bar of the supreme court The
examining committee reported that
they had examined Bismarck Snyder
and found him possessed of the neces ¬

sary qualifications to practice at thesupreme bar and he was admitted ac-
cordingly

¬

The supreme court then adjourned
until September 28


